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China’s Investment Environment:
Overcoming Impediments to the US-China BIT
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CHAIRMAN'’S MESSAGE

China’s accession to the World Trade Organization is already a footnote in history and no longer
a benchmark for how American business views the future trade and investment relationship with
Beijing.

The real deal going forward will be the US-China bilateral investment treaty (BIT), currently under
negotiation, and China’s potential future inclusion in the Trans-pacific Partnership trade agreement,
for which negotiations have just concluded. Taken together, these two agreements could represent
the world’s largest market liberalization exercise in two decades.

While the Chinese leadership has consistently affirmed its support for greater market-based compe-
tition and reforms, the business community is concerned that China’s initially proposed “negative
list” of hands-off investment sectors represents a lukewarm starting position that, simply put, rep-
resents business as usual.

With unfettered access to American markets, China needs to reciprocate and, once and for all, open
the doors for American business. Sectors that warrant immediate access include financial services,
insurance, agricultural products, legal services, media and entertainment, engineering and con-
struction services, and information and communications technology.

Following President Xi Jinping's first state visit to the US in September, much progress is necessary
to close the gap on the BIT. And what is needed is true market access without underhanded and
unwritten barriers that could potentially render the BIT meaningless.

Foreign business is indeed growing anxious about the future of doing business in China, and a
new way of thinking is necessary to attract and retain foreign investment. This is especially import-
ant given that American business in China represents billions of dollars of investments, employs
hundreds of thousands of employees, and brings to the market unique technology and innovative
products and services. American business is well-suited to support China’s development goals as
outlined in the 13th Five-Year Plan.

In this report, AmCham China, with support from the U.S. Chamber of Commerce, outlines the
various issues that we view as challenging foreign investment and hindering the ongoing BIT nego-
tiations.. The report also addresses a host of critical and time-sensitive issues such as the pace of eco-
nomic reforms, rule of law developments, SOE reforms, cybersecurity and data localization rules,
information security and national security laws, and foreign NGO oversight and management,
while outlining recommendations for both the Chinese and US governments in the hopes that they
will support the ongoing bilateral dialogue.

James Zimmerman
Chairman, AmCham China
October 2015
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CHINA'S INVESTMENT ENVIRONMENT:
OVERCOMING IMPEDIMENTS TO THE US-CHINA BIT

INTRODUCTION

mCham China and U.S. Chamber of Commerce
member companies strongly support the com-
mitments made at the 2013 Third Plenum
and the 2014 Fourth Plenum of the 18th Party
Congress; namely, commitments to further open and reform
the economy through giving market forces a decisive role in
the economy and institutionalization of the rule of law. We
look forward to cooperating with both Chinese partners and
the Chinese government to enable the stated reforms to be
achieved during the upcoming 13% Five-Year Plan and other
ongoing reform efforts as soon as possible. The Chinese gov-
ernment undoubtedly faces a difficult road ahead to com-
pleting the needed transformation of its economy. We under-
stand the complexity of the reform process, and encourage
the further implementation of these ambitious reforms that
will benefit China’s domestic economy and the ability of our
members to contribute to China’s continued development.

In 2015, foreign investors in China have overall faced a chal-
lenging environment for their investments in China. While
the Chinese leadership has consistently affirmed its support
for market reforms and greater market-based competition,
recent regulatory and policy developments have increased
concern in the foreign business community regarding the
trajectory of reforms, including those that would allow for-
eign-invested companies to provide goods and services to
the Chinese people on alevel playing field with their Chinese
competitors. We urge the Chinese government to hasten the
speed of such reforms to the benefit of its own economy and
the benefit of the ongoing negotiations of a high-standard
US-China Bilateral Investment Treaty (BIT).

Indeed, there were some signs in early 2015 that the Chinese
government was genuinely committed to carrying out the
reforms set during the Third Plenum. The draft unified
Foreign Investment Law and the revised Pilot Free Trade
Zone (PFTZ) Negative List were both greeted with cautious
optimism. We welcome and encourage the stated intent of
these initiatives and believe such reforms have the poten-
tial to substantially improve the business environment and
draw further investment into China’s future economy. To
date, however, these developments lack the clarity necessary
for business to effectively engage with these programs and
do not resolve the fundamental concerns of foreign investors
in China.
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Despite the initial enthusiasm for these developments, eco-
nomic reform efforts have not kept pace with the continued
decline in investor sentiment caused by macroeconomic
trends and perceived discriminatory treatment. The new
reality that double-digit economic growth has run its course
has led many foreign businesses to take a more pragmatic,
sober assessment of China’s overall business environment.
As input costs for our members rise in China, the contin-
ued presence of market restrictions — both through written
measures and unofficial practices — increasingly impact com-
panies’ investment decisions in China. The continuation of
such barriers, exacerbated by a series of disconcerting devel-
opments during the year, present foreign investors with
what is in many respects a less-favorable environment.

Our members are hopeful that the economic outcomes of
President Xi Jinping’s visit to the US, including commit-
ments to limit the scope of national security reviews of for-
eign investments to national security concerns while exclud-
ing economic and public interest issues and to avoid the
enforcement of competition law to pursue industrial policy
goals, will create a better environment for our members in
2016. In particular, we are hopeful that progress announced
by the two governments regarding the shortening of their
respective negative lists will accelerate so the two govern-
ments can conclude negotiations on a high-standard and
comprehensive BIT as soon as possible.

Global Developments

While the US economy is still not performing as well as it
could, it is now comparatively stronger and more stable than
most other economies. On October 4, 2015, the US and its
Trans-Pacific Partnership (TPP) partners, successfully com-
pleted the final round of negotiations that will impact trade
and investment flows in the region. Through the One Belt,
One Road, Asian Infrastructure Investment Bank (AIIB), and
other initiatives, China is charting a new course in global
development efforts, which aims to inject new impetus into
the world economy. At the same time, Europe continues to
wrestle with issues inside the Eurozone. It is clear that the
global economy is entering a new round of adjustments and
preparing for a differential adjustment of monetary policy
reflecting local economic fundamentals.

In addition to our members’ continuing strong interest in
securing a BIT with China, they are intently focused on a
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series of ongoing trade and investment negotiations that have
the potential to significantly expand global trade and invest-
ment. The TPP, the Trans-Atlantic Trade and Investment
Partnership, the Environmental Goods Agreement, and
other agreements such as the Information Technology
Agreement and the Trade in Services Agreement are signif-
icant opportunities to expand trade and investment to the
benefit of the global economy. In particular, the Peterson
Institute for International Economics projects that the TPP
will enlarge the economies of member countries by approx-
imately US $285 billion by 2025. Some 20 percent of total
gains would be associated with foreign direct investment
(FDI). Furthermore, the Peterson Institute estimates that if
China, the Philippines, South Korea, Taiwan, and Thailand
were to join TPP (expanding the 12-nation zone currently
under negotiation), China’s economy would expand by an
additional five percent by the year 2025.

Our member companies welcome and encourage China’s
accession to the TPP as soon as China is ready to meet the
standards of the agreement. AmCham China and the US
Chamber of Commerce believe the two governments should
continue to pursue the APEC goal of comprehensive free
and open trade and investment in the Asia Pacific region.
We fully support China and the US intensifying discussion
on China’s potential accession to the TPP and the potential
accession of the US to the Regional Comprehensive Economic
Partnership, and other mechanisms to avoid the emergence
of competing regional trade blocs. Our organizations believe
that accelerated efforts by China to implement reform and
opening, including to the benefit of our members, would
greatly aid the ability of the two governments to intensify
negotiations not only on a BIT, but also begin discussions on
a comprehensive and inclusive vision for more far-reaching
trade and investment liberalization in the APEC region.

Our member companies have also noted a number of pol-
icy developments over the past year which emphasize
the Chinese government’s increasing support for Chinese
companies investing abroad. We encourage China’s great-
er participation in the global economy, and look forward
to working with Chinese companies as they increase their
investments globally, including in the US. The further devel-
opment of the AIIB, the One Belt, One Road Initiative, and
the Several Opinions of the State Council on Accelerating
the Development of Service Trade announced this year all
guide and support Chinese industries going abroad. Our
member companies look forward to partnering with Chinese
companies as they increase their global presence via these
initiatives, but urge that they also be granted access to the
opportunities these initiatives present.

Additionally, as Chinese investment in the US continues to
increase, having in recent years surpassed US investment
into China, it is important to note the relative openness of
US markets in comparison to the market access restrictions
faced by many of our member companies in China. FDI
remains an important component of the US economy, and
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its open environment has allowed Chinese investors to find
great success in the US, as tracked by the Rhodium Group's
China Investment Monitor. From Q1 2000 through Q2 2015,
China invested US $54 billion (RMB 342 billion) in the US
in a total of 1,117 deals, valued at over US $40 billion (RMB
254 billion) in investments in a wide range of industries,
including energy, real estate, hospitality, ICT, entertainment,
and agriculture. This era of two-way FDI flows is benefit-
ting firms and consumers in both countries, but requires
increased policy attention and more positive steps by both
sides. We fully support greater Chinese investment in the
US, to the benefit of both of our economies, but urge China to
provide foreign investors with market access opportunities
comparable to those enjoyed by Chinese companies invest-
ing in the US.

Developments in China

Throughout 2015, AmCham China and the US Chamber
have continued to emphasize the need for China to accel-
erate its opening and reform efforts so that it can effectively
address its domestic economic pressures and to ensure that
it remains competitive in the global market place. As report-
ed in AmCham China’s 2015 Policy Spotlight Series report
“Opening China’s Service Economy: Opportunities and
Challenges” (2015 Service Spotlight), many foreign-invest-
ed enterprises (FIEs) are being squeezed out of the market,
despite great opportunities for market growth and increased
investment. Regional trade and investment agreements are
being negotiated elsewhere in the world, and survey data
and qualitative experiences indicate that more of our mem-
bers are already looking to diversify their investments away
from China.

In particular, AmCham China and U.S. Chamber members
have continued to voice concerns about a number of policies
and practices that restrict their ability to access and compete
in the market as follows:

* industrial policies that discriminate against for-
eign-invested enterprises, including those that have
fully localized production;

* opaque investment approval procedures;

* lack of effective administrative and legal recourse
when an investment approval is delayed, condi-
tioned, or denied;

* lack of transparency and due process in enforcement;
and

* increased application of national security provisions
in economic and commercial rules and regulations.

In addition to those concerns, the continued lack of clarity in
the stated reforms and lack of resolution of the fundamental
concerns of foreign investors in China has led some to doubt
the stated intention to continue to reform and open the econ-
omy to the benefit of foreign investors. Our members are
monitoring a variety of policy developments in draft form,
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2014 Formal FDI Restrictiveness by Sector: China vs. US

- TERTIARY SECTOR B China M United States

Real estate investment
Engineering
Architectural
Accounting & audit
Lega

Business services

Other finance

Insurance

Banking

Financial services
Mobile telecoms

Fixed telecoms
Communications

Other media

Radio & TV broadcasting

Hotels & restaurants

L ) s

Air
Maritime
Surface
Transport
Retail
Wholesale

Distribution

Il SECONDARY SECTOR

Il PRIMARY SECTOR
Mining & quarrying (incl. oil extr.)

Fisheries
Forestry

Agriculture

Agriculture & Forestry

o

0.25 0.5

6 | AmCham China's 2015 Policy Spotlight Series |

including the Foreign Investment Law and Cyber
Security Law that, if promulgated, may negate or
reduce the important benefits contemplated in the
Third Plenum and BIT negotiations.

We are therefore pleased to learn that the two govern-
ments have made some progress in their BIT negotia-
tions, including the reduction of their respective neg-
ative lists, during President Xi Jinping’s recent State
Visit to Washington, DC. We welcome the commit-
ment by the two presidents to intensify negotiations
and work expeditiously to conclude a high standard
agreement. AmCham China and the U.S. Chamber
believe that the BIT is a significant opportunity to fur-
ther drive reforms within China’s investment regime
to the benefit of the domestic economy, and help
China achieve its own social and economic goals. It is
also the most significant opportunity in the bilateral
relationship to increase two-way FDI and bring eco-
nomic benefits for both countries.

Our members strongly support the rapid completion
of a high-standard, comprehensive BIT, however,
this is only part of the answer. To address the current
concerning direction of the bilateral relationship, and
keep both countries on a path to deeper econom-
ic integration and stronger overall ties, we strongly
urge the Chinese government to implement further
reforms that will create meaningful improvements
in the operating environment for FIEs in the near
term. Market openings and reforms by the Chinese
government prior to the completion of a BIT would
benefit the Chinese economy and consumers, and
provide measurable signals of China’s intent to
achieve meaningful market access for foreign compa-
nies. Such immediate progress is essential to creating
the momentum and public support needed to secure
passage of a BIT once negotiations are completed. In
addition, transparent and open communication with
the business community is critically needed to ensure
continued confidence in the direction of the govern-
ment, and we welcome ongoing efforts to increase
transparency and strengthen communication with
our organizations and our members.

We strongly support the stated reform initiatives laid
out in the Third and Fourth Plenums, and look for-
ward to continuing to contribute to China’s economy
into the future. We believe the reforms recommended
in this report will not only provide immediate benefit
for China’s economy, but will help build support for
a strong BIT that can ensure that bilateral investment
flows between our two countries remain strong and
strengthen our economic relationship for years to
come.

0 = Completely Open, 1 = Completely Closed
Source: OECD FDI Regulatory Restrictiveness Index
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This report describes many of the concerns that our member
companies have witnessed over the year to show the signifi-
cant areas of divergence in the regulatory approaches of the
Chinese government that run counter to the market-open-
ing aims of the ongoing BIT negotiations. The report con-
cludes with recommendations for both governments on
ways to ensure the ongoing reforms in China remain on a
positive track for the bilateral economic relationship, as well
as recommendations for the US-China BIT to ensure that it
provides the intended benefits to American companies in
China’s unique market.

CHINA BUSINESS ENVIRONMENT
AND REGULATORY DEVELOPMENTS

Pace of Reforms and Openings

The 2013 Third Plenum Decision identified four key areas
of foreign investment reform: @pre-establishment national
treatment with all exceptions to be published in a negative
list, @opening of certain service sectors for foreign invest-
ment, @unification of domestic and foreign capital laws and
regulations, and @financial reforms. The Chinese govern-
ment has shown incremental signs of progress, though often
uneven and halting, in all four of these areas.

We recognize that the directives and narrative for foreign
investment laid out in the Third Plenum Decision constitut-
ed a shift of emphasis and direction, not a fully developed
set of new policies. To ensure success, it is critical that the
National People’s Congress (NPC) and the State Council, as
well as the National Development and Reform Commission
(NDRC), Ministry of Commerce (MOFCOM), and other cen-
tral government departments, move aggressively to rapidly
implement the goals through new and amended laws and
regulations to further open more sectors to foreign invest-
ment on a national treatment basis.

Conversely, however, despite limited reforms within China’s
several PFTZs, members continue to be discouraged by the
slow pace of reforms that thus far have focused more on the
streamlining of administrative procedures rather than iden-
tifiable and immediately utilizable market opening. As dis-
cussed in AmCham China’s 2015 Service Spotlight, China’s
service sector, which is essential to its future economy and
growth, remains effectively closed or only partially open in
many instances, with related reforms lacking clarity and res-
olution of the fundamental concerns of foreign investors.

Rule of Law

Our members note the importance that China is attaching to
legal reform under the 2014 Fourth Plenum. We also contin-
ue to monitor the positive trend of increasing transparency
on the part of some Chinese government bodies in releasing
draft laws, administrative regulations, and departmental
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rules for public comment. Further, we are optimistic about
the establishment within the last year of the three courts
focused on Intellectual Property (IP) cases, in an effort to
provide more expertise and efficient attention to cases relat-
ed to intellectual property rights (IPR). Our members view
such focus on specialization of the court system as a positive
step.

At the same time, we continue to witness numerous mea-
sures with a substantial impact on foreign trade and invest-
ment that are not circulated for notice and public comment
while in draft form or are done so only at a late stage and/
or with a comment period that is inconsistent with China’s
international commitments. Similarly, the General Office
of the State Council released pilot national security vetting
rules for foreign investment and a new negative list for
China’s four PFTZs without providing a public comment
period. We encourage both governments to continue to focus
on transparency in rulemaking and enforcement in bilateral
dialogues. Transparency in rulemaking not only provides
the best avenue to mitigate adverse impacts of regulation on
the economy and commerce, but also to address trade and
investment concerns before they metastasize into disputes.

We note the current revision to China’s Law on Legislation,
and believe this is an opportunity for China to enhance its
regulatory and legislative transparency. We urge China to
include mandatory transparency rules for rule-making at all
levels of revision and mandate a public comment period no
less than 30 days, to the benefit of policy makers and the
business environment.

In the most recent “Rule of Law Index” report by the World
Justice Project, China’s ranking improved from the previ-
ous year to 71* out of the 102 assessed countries, although
it remained only 13*% out of the 15 countries in the Asia
Pacific region, and just 26% of the 31 countries in its income
group. This report assesses and ranks countries around the
world according to their constraints on government pow-
ers, absence of corruption, open government, fundamen-
tal rights, order and security, regulatory enforcement, civil
justice, and criminal justice. We believe that these are pos-
itive attributes for all countries, and considering the size of
China’s market and its role in the global economy, we hope
the Chinese government will act on its recent commitments
in the Fourth Plenum to rapidly raise China’s standing in
such rankings.

Pre-establishment: Catalogues and Negative Lists

In March 2015, the NDRC and MOFCOM jointly released
a new edition of the “Guiding Catalogue on Foreign
Investment in Industry” (Foreign Investment Catalogue).
The new Foreign Investment Catalogue constitutes a modest
step forward, though restraints were tightened in some areas
and positive news for service industries was not as extensive
as our members had anticipated. This was disappointing
given the Third Plenum’s mandate of liberalizing market
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access restrictions in a wide range of industries, particularly
in the service sector.

Despite the proven benefits of foreign investment to China’s
economy, and the fact that FIEs are Chinese companies and
should therefore not face additional investment burdens
except where narrowly defined security concerns apply,
domestic investors face significantly fewer investment
restrictions and less onerous approval procedures than for-
eign investors. In the 2015 Catalogue, investment is “restrict-
ed” in 38 sectors and “prohibited” in 36; “permitted” indus-
tries, which are not listed in the Catalogue, also require
NDRC approval. We encourage China in its efforts to move
from a catalogue-based system of foreign investment man-
agement to a negative-list approach.

Beginning with the China (Shanghai) PFTZ, a negative list
approach has been adopted for regulating inbound for-
eign investment in China’s four PFTZs (Shanghai, Tianjin,
Guangdong, and Fujian). The stated goal of the PFTZs is
to serve as a testing ground for economic and administra-
tive reforms contemplated for nationwide implementation,
including reform of the foreign investment, foreign capital,
and currency control regimes. In particular, the PFTZs have
experimented with various financial reforms and have test-
ed opening various sectors to foreign investment — a few of
which have since been expanded to a national level.

While we remain cautiously optimistic regarding the role
of PFTZs in introducing market reforms, we continue to be
discouraged by the slow pace of implementation to date.
The PFTZ negative list has since undergone two rounds of
revision, with the initial negative list containing 190 pro-
hibited and restricted sectors. The first round of revisions in
July 2014 reduced the number of prohibited and restricted
sectors to 139, and a second revision in April 2015 further
reduced the number of prohibited and restricted items to
122. However, in both cases, many of the revisions reflected
a streamlining of the negative list with other national regu-
lations guiding foreign investment rather than a significant
liberalization of the investment environment. Indeed, while
many of the reforms may be new to China, they are hardly
novel elsewhere in the world.

The expansion of the use of a negative list was emphasized
in a guideline approved by the Central Leading Group
for Deepening Overall Reform in September 2015. The
announcement, however, lacked details regarding its imple-
mentation and implied a continuation of a pattern of incre-
mental and limited progress that does not suit the needs of
foreign investors. Our members are concerned that a pro-
tracted rollout of market openings will not only limit the
ability of the Chinese economy to increase its efficiency and
grow in needed sectors, but may have a cooling effect on
the negotiations of a US-China BIT. We strongly believe that
near-term, consistent, and transparent openings will increase
foreign investment, particularly in the service sector.
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Regulatory Developments

In 2015, China introduced a series of draft and final legisla-
tion that added considerable uncertainty to the future of the
foreign investment environment. Together with the uncer-
tainty caused by government actions in the domestic econo-
my during the Shanghai stock market crash in July 2015 and
further devaluation of the RMB in August 2015, the release
of many of the following regulations — though some were
positive - raises concern about further restrictions on foreign
investment.

Unified Foreign Investment Law

In January 2015, MOFCOM released a draft unified Foreign
Investment Law for public comment that sought to imple-
ment the Third Plenum’s call for unifying domestic and for-
eign investment laws and regulations. Once finalized, this
law will replace the three existing legal frameworks govern-
ing foreign investment — the Law on Chinese-Foreign Equity
Joint Ventures, the Law on Chinese-Foreign Contractual
Joint Ventures, and the Law on Wholly Foreign-Owned
Enterprises — which were at times duplicative, inconsistent,
and in contradiction to other laws. The introduction of a
unified Foreign Investment Law is a positive and important
indication of China’s continuing desire to reform and further
open up.

We welcome the Chinese government’s effort to trans-
form a 25-year old investment regime, commensurate with
China’s current and future market needs and potential while
addressing multiple key proposals from the Third Plenum.
We are pleased that the draft Foreign Investment Law would
implement the national treatment principle allowing foreign
investors to make investments on the same terms as Chinese
investors, and welcome the adoption of a negative list,
which will set out which foreign investments are subject to
approval and at what level. Discussed in further detail in the
following sections, we nevertheless remain concerned that
discretion granted to government officials may be used for
purposes other than protecting national security (e.g., pro-
moting domestic economic interests).

We are encouraged that the US-China Economic Relations
Fact Sheet from President Xi Jinping’s recent state visit to the
US included language that limits the scope of national secu-
rity reviews of foreign investment to national security con-
cerns, excluding broader economic issues. However, the ulti-
mate measure of this commitment will depend on changes to
existing and future Chinese laws and regulations, including
but not limited to the draft Foreign Investment Law, that con-
tain a broad, comprehensive definition of national security.

National Security Law

In May 2015, the NPC released a draft National Security
Law for public comment, with a revised version of the law
enacted in July 2015. We fully recognize that China, like
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all countries, has a right to protect its national security. At
the same time, as China aims to achieve its Third Plenum
objective of further opening up the Chinese economy and
expanding foreign investment, we believe thatitis in China’s
interest to balance the twin objectives of protecting national
security and maintaining openness to foreign investment.
Unfortunately, the National Security Law favors protecting
national interests that fall outside the widely accepted scope
of essential national security concerns, including economic
security, and is therefore likely to have a significant adverse
impact on the flow of foreign investment into China.

Our members are deeply concerned about the implications
of China’s overly broad definition of national security in
the Law which includes economic security, cultural securi-
ty, societal security, and public morality. Read together with
other draft and existing Chinese regulations relating to the
screening of inbound foreign investment, this definition
could result in an expansive approach to national securi-
ty reviews that will further restrict and discourage foreign
investment and, in turn, reduce the benefits that such invest-
ment delivers to China’s economy.

The sweeping conception of national security outlined by
the Law is also inconsistent with international norms gov-
erning investment reviews. It raises fundamental questions
about whether future commitments by China to open its
markets to foreign investment will produce the intended
results, including under the proposed US-China BIT and the
Comprehensive Agreement on Investment under negotia-
tion with the EU.

According to the OECD “Guidelines for Recipient Countries
Investment Policies Relating to National Security,” a nation-
al security review process should carefully circumscribe the
scope of the review process, including by identifying pre-
cisely the transactions that are subject to review and the
national security-based criteria on which determinations
will be made. A national security-based foreign investment
review law should abide by fundamental principles of
non-discrimination, transparency and predictability, regu-
latory proportionality, and accountability. These are widely
accepted norms because they allow for a review that can pro-
tect national security without unnecessarily sacrificing the
benefits of foreign investment.

By comparison, the National Security Law appears to adopt
broad concepts of economic security criteria that are incon-
sistent with these international norms and suggest an intent
to pursue protectionist laws and policies. Moreover, the ref-
erence to “secure and controllable” technology, as described
below in further detail, suggests the enforcement of indig-
enous innovation policies, which would be counter to the
principle of non-discrimination and efforts to create a level
playing field among domestic and foreign companies.

As the US and China negotiate the BIT, with the intended
goals to expand the flow of trade and investment between
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our two countries, we are concerned that the National
Security Law and related regulations risk undermining the
stated benefits of a BIT. A successful, high-standard BIT
depends on the principles of non-discrimination, fairness,
and openness, but China’s evolving approach to safeguard-
ing national security risks creating significant uncertain-
ty for foreign investors and additional burdens on foreign
trade and investment in China.

Cybersecurity Law

In July 2015, the NPC released for public comment a draft
Cybersecurity Law, which displayed the Chinese govern-
ment’s attention to addressing network intrusions, network
attacks, and terrorist acts, as well as the protection of per-
sonal information and sensitive data. We appreciate the
opportunity to comment on the first reading of the draft,
which we believe clarifies relevant network subjects’ rights,
responsibilities, obligations, and penalties for violations. We
also believe it improves some aspects of the legal system for
network security in China and, with revisions, can promote
the healthy development of cyberspace.

While we recognize the importance of strong protections
and regulatory frameworks to ensure networks can meet
consumer demands without sacrificing security or efficiency,
we are concerned that the draft Cybersecurity Law will be
overly burdensome on companies currently doing business
in China as well as users, and may negatively impact the
cybersecurity that the draft law is intended to protect. In par-
ticular, our members are concerned about the lack of clear
standards and scope of applicability regarding the compa-
nies that may be required to comply with the vague terms,
the lack of integration with global cybersecurity standards
and certifications, and the requirements for data localization;
all of which may be used to discriminate against foreign-in-
vested companies.

We appreciate the commitment made by both governments
during President Xi’s visit to the US, to refrain from engag-
ing in cyber-enabled theft of IP with the intent of using it for
commercial gain.

Data Localization

Over the last few years, the Chinese government has intro-
duced a series of both legally binding regulations and vol-
untary standards with the aim of restricting access to cer-
tain data. These policies indicate a trend that is counter to
the principles driving the BIT negotiations and will hinder
China’s efforts to be a leader of innovation. As discussed
in the AmCham China 2015 Policy Spotlight Series report
“Protecting Data Flows in the US-China Bilateral Investment
Treaty,” such laws include:

* “The Law of the People’s Republic of China on
Guarding State Secrets” [NPC, 1989, revised 2010]

* “Notice to Urge Banking Financial Institutions to
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Protect Personal Information” [People’s Bank of
China (PBOC), 2011]

* “Information Security Technology — Guidelines
for Personal Information Protection within Public
and Commercial Services Information Systems”
[Standardization Administration of China & General
Administration of Quality Supervision, Inspection
and Quarantine, 2013]

* “Administrative Regulation on Credit Information
Industry” [State Council, 2013]

*  “Administrative Measures for Credit Reference
Agencies” [PBOC, 2013]

e “(Draft) Counter-terrorism Law” [NPC, 2014]

*  “Guiding Opinions for Promoting the Innovation
and Development of Cloud Computing to Cultivate
New Types of Information Industry Services” [State
Council, 2014]

* “Population Health Information Management (Pilot)”
[National Health and Family Planning Commission,
2014]

e “(Draft) Cybersecurity Law” [NPC, 2015]

We believe such data localization policies will hamper
China’s economic growth through increased costs for for-
eign companies that can no longer use their existing IT
suppliers and infrastructure while simultaneously cutting
domestic companies off from a global marketplace of poten-
tial customers. Requirements to store data in-country will
also require that foreign companies build costly data centers
in multiple countries, and are particularly damaging for for-
eign small and medium-sized companies seeking to do busi-
ness in China but are unable to bear the costs of localization.
Finally, data localization can significantly undermine many
innovative information industries and applications such as
the Internet-of-Things, cloud computing, and big data. Our
member companies firmly oppose data localization policies
in China because of the overwhelmingly negative impact it
would have on their productivity, as well as ability to contin-
ue investing in China.

“Secure and Controllable” Requlations

In September 2014, the China Banking Regulatory
Commission (CBRC), Ministry of Industry and Information
Technology, Ministry of Science and Technology, and
NDRC jointly released the internal “Guiding Opinions on
the Application of Secure and Controllable Information
Technology to Strengthen Banking Industry Network
Security and Informatization” (Opinions), which was circu-
lated among banking institutions — but not open to public
comment —, requiring them to ensure that 75 percent of their
ICT products are “secure and controllable” by 2019. This
term was more publicly emphasized within the National
Security Law, as referenced above. In December 2014, the
CBRC issued “The Guidelines on Banks Using Secure and
Controllable Information Technology,” requiring banking
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institutions to implement “secure and controllable” informa-
tion technology products. These guidelines were at no point
made publically available.

These regulations effectively require foreign companies to
surrender key technologies such as source code and encryp-
tion algorithms to Chinese authorities, increase substantial-
ly their manufacturing and research facilities in China, and
implement Chinese standards (as opposed to global stan-
dards). Such immensely burdensome policies would over-
whelmingly disadvantage foreign IT companies through
such performance requirements, creating barriers for their
investments in China. In addition, the regulations effectively
create an unbearable cost burden to most foreign banks and
limit Chinese banks’ ability to compete globally and secure-
ly, given that they will have a limited pool of software from
which to choose.

After their eventual suspension in April 2015, China further
committed at the 2015 US-China Strategic and Economic
Dialogue (S&ED) “that such bank ICT regulations will be
nondiscriminatory, are not to impose nationality-based
requirements, and are to be developed in a transparent man-
ner.” While we appreciate these commitments and note that
in the intervening months some meetings have been held
with foreign companies to discuss further revisions to the
regulations, these meetings have been announced at very
short notice and without informing participants of the issues
to be discussed beforehand. Meanwhile, the draft regula-
tions have yet to be released to the public, and similar prin-
ciples regarding “Secure and Controllable” have since begun
to appear in guidelines and announcements for other indus-
tries, including telecoms, medical devices, e-commerce, and
insurance. The non-transparent application of such indus-
trial policy is of great concern to our members, and creates
doubt over China’s commitments made in the Third and
Fourth Plenums and the principles of non-discrimination,
fairness, and openness.

Foreign NGO Management Law

In May 2015, the NPC released the “Foreign Non-
governmental Organization (NGO) Management Law”
(Draft NGO Law). While we understand that this draft law
is being considered in light of the broader reform agenda, in
conjunction with other laws on national security, our mem-
bers have expressed strong concern regarding the breadth
and content of the Draft NGO Law as it has the potential to
seriously disrupt the operations of a wide variety of orga-
nizations which provide positive services to China and its
people, including foreign universities, charities, business
associations, and even the corporate social responsibility
(CSR) activities of many commercial enterprises.

A thriving NGO sector can help in providing an educated
and healthy workforce, improving and protecting the envi-
ronment, expanding access to services such as healthcare and
finance, advocating for food safety, developing productive
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labor relations, and encouraging corporate compliance and
CSR. Business associations, in particular, play an integral
role in supporting the bilateral relationship and create ben-
efits for China’s economy. Business associations advise both
governments on two-way commercial opportunities and
policy challenges in order to promote trade and investment,
efficient policy consultations, and efficient standards devel-
opment. American business is represented by many differ-
ent organizations, all of which would be adversely affected
under the new draft law to the serious detriment of China’s
economic development and the interests of our members in
their commercial engagements with China.

Our members respect the right of the Chinese government to
regulate foreign NGOs within the country but, at the same
time, are aware that such proposed rules may limit their abil-
ity to properly conduct their activities whose objective is to
contribute to China’s development. We ultimately believe
that the definition of NGO is overly broad; that it is best to
reform the existing NGO representative office system rather
than create a new, uncertain, and security-focused replace-
ment that will restrict the ability of such NGOs to work in
China; and that the extensive and administratively burden-
some registration requirements will be extremely difficult
for most foreign NGOs to satisfy.

Made in China 2025

In March 2015, Premier Li Keqiang announced the “Made
in China 2025” economic initiative, the plan for which was
issued by the State Council in May. This program seeks to
remake Chinese manufacturing by reducing labor-intensive
production in favor of high-tech machinery and goods. The
goal is to increase innovation and manufacturing efficiency
to achieve basic industrialization by 2025 in order to com-
pete with developed manufacturing powers by 2035 and to
lead the world’s manufacturing by 2049. As such, the gov-
ernment has prioritized:

* Improving manufacturing innovation;

* Integrating information technology and industry;

e Strengthening the industrial base;

* Fostering Chinese brands;

* Requiring environmentally friendly manufacturing;

* Promoting restructuring of the manufacturing
industry;

* Promoting service-oriented manufacturing and man-
ufacturing-related service industries;

* Internationalizing manufacturing; and

* Fostering development in 10 key sectors: agricultural
equipment, new-energy vehicles, aerospace and aero-
nautical equipment, biopharma and advanced medical
products, power equipment, new advanced informa-
tion technology, maritime equipment and high-tech
shipping, automated machine tools and robotics, mod-
ern rail transport equipment, and new materials.

| AmCham China's 2015 Policy Spotlight Series |

According to the plan, China intends to raise the domes-
tic content of core components and materials to 40 percent
by 2020 and 70 percent by 2025. The plan also calls for a
strengthening of IPR protection for small and medium-sized
enterprises, more effective use of IP in business strategy, and
allowing firms to self-declare their own technology stan-
dards to help them better participate in international stan-
dards setting. Specific details of how China intends to reach
these targets are unclear, as is how FIEs - particularly those
that are developing and producing goods and products in
China for China — will be able to participate in this plan.
With the existence of numerous indigenous innovation poli-
cies mandated by the central government, our members are
concerned that this policy will be used to support domestic
companies and discriminate against FIEs in an exercise of
industrial policy.

SOE Reform

While the outcomes of the 2013 Third Plenum and subse-
quent government announcements (e.g., the August 2015
“Guiding Opinions on Deepening the Reform of State-
owned Enterprises (Guiding Opinions)” released by the
CPC Central Committee and State Council) indicate that
State Owned Enterprises (SOEs) will be charged to operate
more efficiently, improve their return on capital, and be sub-
ject to more intense competition and tighter regulation, it is
clear that SOEs will continue to receive strong state support
and will continue to be expected to play an important role
in China’s economic development. Indeed, government sup-
port for SOEs continues to be overwhelmingly cited by our
member companies among the industrial policies most neg-
atively impacting their business operations.

In the 2015 Guiding Opinions, the CPC identifies capital
investment, adaptability, management reform, accountabili-
ty, and Party leadership as its main priorities in deepening
SOE reform. Of particular note, the Guiding Opinions open
SOEs to investment from private capital. In September 2015,
the State Council released a blueprint for the development of
mixed-ownership SOEs which suggests a welcoming of for-
eign participation in the reform of and reorganization of SOEs,
including through the formation of joint ventures, cooperative
arrangements through overseas mergers, and financing. The
plan also suggests that monopoly industries will be divided
into two portions: a “monopoly portion” whose assets will be
mostly or solely state-owned and a “competitive portion” that
will, in some industries, be open to non-SOEs. A timetable has
yet to be set for the completion of these reforms.

Despite these positive reforms, it appears that the CPC will
remain the “political core” of SOEs and will directly man-
age all reforms, though the Guiding Opinions states that the
CPC is willing to allow more space for SOEs to experiment
while maintaining its authority. We continue to urge that
a firm commitment to fair competition among private and
state-owned as well as foreign-invested and domestically
invested companies be declared and implemented.
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US-CHINA BILATERAL
INVESTMENT TREATY

Further significant opening in the investment climate is a key
ingredient of reform and will not only be essential to China’s
future economic success, but will build greater support for
the ongoing BIT negotiations. We strongly support the rap-
id negotiation of a comprehensive, high-standard BIT, and
believe this is the most decisive step the two countries can
take to deepen bilateral economic and commercial relations.
We are encouraged that Presidents Obama and Xi agreed to
intensify negotiations and work expeditiously to conclude a
high-standard agreement.

An effective and successful BIT would result in increased US
investment into China, leading to higher value products and
lower prices for consumers, as well as introduce valuable
managerial and technical expertise into China. Similarly, it
would also boost the confidence of Chinese investors in the
United States and support the growth of China’s outbound
foreign investment, bringing job creation and other econom-
ic benefits to the US However, the recent pace of reforms and
openings for foreign businesses have indicated the timeline
may not meet the hopes of the business community to reach
the necessary high-standard agreement, while adding doubt
to China’s commitment to the principles of a BIT.

The most important outcome sought by both sides in a BIT
is continued economic growth, which can only be achieved
through expanded and sustained investment openness.
A critical measure of openness, as well as China’s level of
commitment to the negotiations, is China’s approach to the
negative list. Through discussions with Chinese and US gov-
ernment officials, however, we understand that the Chinese
negative list remains much longer than the expectations of
the US business community. Furthermore, numerous com-
panies have reported being told by Chinese government offi-
cials that any further market opening will be held off until
the completion of the BIT. We believe both countries should
pursue a rapid negotiation process, but also believe that mar-
ket opening and implementation of reforms by the Chinese
government prior to the completion of a BIT will benefit the
Chinese economy and consumers while providing measur-
able signals of China'’s intent to achieve meaningful market
access for foreign companies. This will, in turn, help to build
broader business support in the US for the ongoing treaty
negotiations.

A short and narrow negative list offer — coupled with a
high-standard core text that embodies the principles of
non-discrimination, fairness, openness, and transparency
— is necessary to ensure that the BIT achieves its objectives
to address our shared commercial concerns, expand our
investment ties, and bolster the bilateral economic relation-
ship. Furthermore, we strongly support a treaty that not
only addresses market access but also actions that create an
uneven playing field or undermine the rules-based system

| AmCham China's 2015 Policy Spotlight Series |

for foreign companies. In particular, our members hope that
the BIT will address the following.

Requirements for transparency through administrative
procedures and due process in enforcement and dispute
settlements: Unclear investment approval procedures and
licenses and the lack of information regarding regulatory
decisions allow the use of superseding industrial policies
that discriminate against FIEs in China. Furthermore, the
inability to access open and fair dispute resolution proce-
dures through administrative or judicial procedures dramat-
ically limit our members’ ability to receive fair treatment in
China.

Limitation of performance requirements, such as data and
IP localization and expanded protection against forced
technology transfer: A series of recent draft laws and regu-
lations propose measures that would greatly limit the ability
of companies to effectively use data within their global infra-
structures and supply chains, limiting and even negating the
positive impact of future openings. Furthermore, compa-
nies continue to report both direct and indirect requests for
technology transfers as a requirement for their investment
approvals.

Disciplines on SOEs and designated monopolies: Numerous
foreign companies in China face an unbalanced playing field
due to government support for SOEs and designated monop-
olies within their sectors. Government preferences through
regulator impartiality, subsidies, and unclear definitions of
sovereign or state actions by SOEs restrict both foreign and
domestic companies’ ability to operate in the market.

Clarify definitions of national security to limit overly
broad application of regulations: China’s new National
Security Law includes broad economic, cultural, and social
interests in its definition of national security, raising con-
cerns as to the potential impact of national security reviews
on foreign investment in the service sector.

Guarantees for non-discriminatory application and devel-
opment of standards: The frequent inability of our mem-
bers to participate in standard setting organizations and the
unequal treatment of FIEs through the use of standards by
government entities, create barriers for our members look-
ing to invest and operate in China. The inability of foreign
companies to dispute such actions in open and fair proce-
dures further limits the fair use and development of indus-
try standards for foreign companies.

CONCLUSIONS AND
RECOMMENDATIONS

The Chinese government undoubtedly faces a difficult
road ahead to complete the reforms needed to successful-
ly transform its economy. The regulatory environment has
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thus understandably changed dramatically over the last two
decades in relation to the rapidly evolving economy and
the need for reform. However, as the economy faces added
pressures from outdated structures, and the world moves
forward with a number of trade agreements that will push
forward the regulatory regimes of the 21st century, China
must increase the pace of its reform process to successfully
compete in the future global economy.

The continued presence of discriminatory industrial policies,
opaque investment approval procedures, lack of effective
administrative and legal recourse if an investment approv-
al is conditioned or denied, lack of transparency and due
process in enforcement, and the increasing use of national
security in the development of the rules and regulations for
China’s economy have all led to increased concerns from the
foreign business community. The developments included in
this report reveal some of the areas of divergence in the reg-
ulatory approaches of the US and Chinese governments and
run counter to the market-opening aims of the ongoing BIT
negotiations. Furthermore, we believe many of the included
developments would reduce the benefits that would other-
wise result from the Third Plenum and the BIT.

We firmly believe that more rapid and deeper reforms to the
existing foreign investment regime are needed to ensure that
future market openings create the necessary environment
for China’s evolving economy. In addition, we strongly
believe that US-China BIT negotiations should be strength-
ened to ensure that the developments raised in this report, as
well as future regulations, do not limit the full benefits of the
treaty from being effectively reached in China. We welcome
opportunities to work with Chinese government agencies to
explore these recommendations and work towards the fur-
ther opening of China’s markets in support of the overall
economic reform agenda. Therefore, AmCham China and
the U.S. Chamber of Commerce recommend the following:

For the Chinese Government:

* Regarding the pre-establishment investment regime:

¢ Rapidly pursue substantial and actionable open-
ings that will allow foreign investors to expand
their operations in China.

¢ Remove nationwide administrative reviews and
licensing requirements for investments listed as
“encouraged” in the Catalogue Guiding Foreign
Investment.

¢ Create immediate market openings for service
sectors and other industries as committed in the
fourth and fifth S&ED, and in line with China’s
immediate economic needs.

* Regarding the Foreign Investment Law:

| AmCham China's 2015 Policy Spotlight Series |

¢ Ensure it abides by the spirit and intention of the
ongoing BIT negotiations to create a level-play-
ing field, further open the market, and improve
the predictability, transparency, and fairness
of the foreign investment regime with national
treatment for foreign investors.

¢ Clarify and unify the restricted and prohibit-
ed categories within the Foreign Investment
Catalogue and the proposed Catalogue of Special
Management Measures under the draft Foreign
Investment Law into a simple, efficient, and nar-
row negative list.

* Regarding National Security:

¢ Clarify the definitions of national security and
remove economic security (or related economic
references) from the definitions to be consistent
with the principles of a high standard BIT and
OECD Guidelines.

¢ Provide narrowly tailored definitions within
laws or measures governing national security
reviews to provide the greatest opportunity for
inbound investment flows.

* Regarding Cybersecurity and Data Policies:

¢ Provide clarifications to the definitions and scope
of applicability of the draft Cybersecurity Law to
guard against potential inconsistent and unclear
enforcement.

¢ Ensure the economy has seamless flows of data
across borders and refrain from data localization
policies that limit trade.

¢ Publish the regulations regarding “Secure and
Controllable” policies — specifically CBRC docu-
ments 37 and 319 — within the banking industry
and pursue the revision of the policies in an open
and transparent manner with clear opportunities
for public consultation.

¢ Cease the expansion of secure and controlla-
ble policies across industries without open and
transparent consultations with the foreign and
domestic business community.

* Revise the Draft Foreign NGO Management Law
to allow NGOs to actively contribute to the bilat-
eral relationship and create benefits for China’s
economy.

* Ensure China’s plans for supporting the future
growth of China’s economy, including support for
the advancement of the manufacturing sector, SOE
reform, and the support of companies’ outbound
investment, does not discriminate against FIEs.



Z (FEXREFTES) , SSMENBIT L
GHR (EERY HRNIRE—2.

s ENEERLZEBEIERERTBHRPNE
HTRIREY. BHNWMHEN, AANRREM
DIRHEAEE.

KT MELZEREIBEER

* N AMBLEE (BER) ) NENEHES
{ELBMANE, DABD LERVABIAR — BB,

* BIRETHBBERNTERL, HRIBHR
OB AR,

* NTHBX ‘LE2TE" BRONE—RFHIR
RIET TARIRITABEVSE 37 SH0 319 S,
FHRUABAEBENSIUEITBUER, ALRMKE
DRHBRO=.

* EEBEONENAEBRRATEBMAEKRETL
L, BIEZETFBRESTEY B,

o B KRINFBRARERE (BX) ), 2F

FBRALRRRIED DR AR, FAPELFTE

ErlE.

s BREPEASBPELFOBEK—BRA

IFEDEEI. BEdE. BREWERIING
R——MHIIEITHP, BERNINERAEI
BN,

X FEEBAF

o PMBIT RH, URRNDENEHBRIGEBED

B MR- T MAHHERSI. RIS
£EHRE BIT PEESMUTAS:

¢ 2RBITBERRENENBRPIHIEZD
BUBBAMAEEESM;

* IRAIEEEEK, BIROAUEAD P A, AR
SRBMRAKIL BRI

* ARNEGERURISE 2RSS

s BRERLZENEN, BEBREMBIT
RINATRASE;

| #& % |

* RIEPREBIN ARFDBIT I R EISRANME

i I EE

 FHRREB—TIVERD BIT, HIERMELTN
HIRS BER AP EX MR — T 8iin k.

s BRMEBTIEHABEREMEBERN, RN
DN BRI INEBHRELIRHR R .

* NAESETHNPERREER (JCCT) BX
B, RIVINEEWAPELFHBLRAEE
NEURFEEWLHBHB I, AEAHT
BY BIT BHIFSSRED.

| PEXERS 2015 FEEREERT] |

21



22

| INVESTMENT |

For the US Government:

* Pursue negotiation of a BIT that ensures the intend-

ed full benefits of the treaty can be effectively
reached within China’s unique market. In particu-
lar, we urge the US government to include text that:

¢ Requires transparency through administrative
procedures and due process in enforcement and
dispute settlements;

¢ Limits performance requirements such as data
and IP localization and greater protection against
forced technology transfers;

¢ Creates disciplines on SOEs and designated
monopolies;

¢ Clarifies definitions of national security to limit
overly broad application of national security in
investment reviews; and

¢ Guarantees the non-discriminatory application
and development of standards.

For Both Governments:

* Pursue the rapid completion of a high-standard BIT

that ensures the intended benefits of the treaty can
be reached within China’s unique market.

Ensure the negative lists from both governments
are short with only narrowly crafted exceptions that
limit investment in only a few essential sectors.

Utilize the upcoming Joint Commission on
Commerce and Trade dialogues to discuss areas
of opportunities for foreign companies in China’s
economy and areas for improvement that can build
support for the ongoing BIT negotiations.

| AmCham China's 2015 Policy Spotlight Series |
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